BUYING OR SELLING PROPERTY!
What happens if one of the parties dies before completion?

What happens if after exchange of Contracts or signing of the Contract and tendering the deposit to the agent – one or both of the vendors or purchasers dies before settlement of the property?

This recently happened when acting for an elderly couple and one of the vendors died 5 days before the completion date.  

What is the situation legally here?

The Contract is the controlling device as to how these matters are to be handled and there should always be a ‘Special Condition’ inserted in the contract to deal with this type of situation.  Not all contracts have this ‘Special Condition’ and it is recommended you don’t sign the Contract unless this situation is covered for you.
The wording is along the lines of: “If the vendor or purchaser or if more than one of them shall die, become mentally ill, or go into bankruptcy, then “either party” may rescind the contract and return the deposit to the purchaser”.

What does ‘Rescind’ mean?

This means that the deposit is returned to the purchasers and both vendor and purchaser revert back to the positions they were in before signing the contract, so there are no rights or obligations on anyone.

In the case where one party died 5 days before settlement the surviving husband wished to proceed to completion of the sale as did the purchasers.  The vendors owned the property as joint tenants which means the property is automatically transferred to the surviving joint owner.
Normally in this situation the death certificate is lodged with the Title Deed at the Land & Property Management Authority for the issue of a new Title Deed in the name of the surviving joint owner before settlement can proceed.  This can take some time before being able to proceed to settlement.
However, in our case the incoming mortgagee accepted the Death Certificate and Notice of Death (a document which transfers ownership to the surviving joint owner) on settlement which meant there was only one weeks delay in settlement.
Where two vendors own property as tenants in common this is a different situation altogether.  Tenants in common is where either party owns a share of the property for instance a 50/50 ownership more on this issue later.   

